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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
DISABILITY RIGHTS ADVOCATES, 
 

Petitioner, 
 
For a Judgment Pursuant to Article 78 of the 
Civil Practice Law and Rules 
 
-against- 
 
METROPOLITAN TRANSPORTATION  
AUTHORITY; NEW YORK CITY TRANSIT 
AUTHORITY, 
 

Respondents. 
 

Index No. 

VERIFIED ARTICLE 78 PETITION 

 
 

I. PRELIMINARY STATEMENT  

1. This Article 78 Petition asks the Court to vindicate the rights of Petitioner 

Disability Rights Advocates (“DRA”) and the public to access public records relating to a survey 

of subway station accessibility (“Survey”) within the New York City (“the City”) subway system 

by the Metropolitan Transportation Authority and its subsidiary, the New York City Transit 

Authority (collectively, the “MTA”). The publicly stated purpose of the Survey is to “help the 

MTA and stakeholders identify particular stations for inclusion in the next capital program’s 

station elevator projects.” Press Release, Metro. Transp. Auth., Funding for Subway Station 

ADA-Accessibility Approved (Apr. 26, 2018), http://www.mta.info/news/2018/04/26/funding-

subway-station-ada-accessibility-approved. 

2. DRA made a Freedom of Information Law request seeking the Survey and related 

documents on October 28, 2018. While the full FOIL sets out a broader request, this Petition 

seeks only copies of the following limited and clearly definable documents: 1) the Requests for 

http://www.mta.info/news/2018/04/26/funding-subway-station-ada-accessibility-approved
http://www.mta.info/news/2018/04/26/funding-subway-station-ada-accessibility-approved
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Proposal (“RFP”) for the survey work, 2) the contracts with the surveyors, and 3) the reports of 

completed station surveys to date. 

3. The MTA has unreasonably and indefinitely delayed production of any 

documents, including these limited and clearly defined documents—claiming it will not be able 

to produce anything for one year—and therefore has constructively denied the FOIL request and 

rejected a timely administrative appeal, leading to this Article 78 petition.   

4. In 2017, a group of disability rights organizations, represented by DRA, filed a 

class action discrimination lawsuit in this court against the MTA.  The suit alleges that the MTA 

is systematically denying equal access to people with mobility disabilities who wish to use the 

New York City subway system, as at least 75% of the station stops are inaccessible to those that 

cannot use stairs.   That case, Center for Independence of the Disabled, New York v. Metro. 

Transp. Auth., No. 153765-2017, is pending before Judge Hagler.   

5. The public has been increasingly vocal in its demands for the MTA to bring the 

accessibility of the city subway system into step with the requirements of law, and in line with 

every other system in the country.1   

                                                 
1 See, e.g., Jugal K. Patel, Where the Subway Limits New Yorkers With Disabilities, N.Y. TIMES 
(Feb. 11, 2019), https://www.nytimes.com/interactive/2019/02/11/nyregion/nyc-subway-
access.html; James Barron, For Disabled Subway Riders, the Biggest Challenge Can Be Getting 
to the Train, N.Y. TIMES (July 26, 2018), 
https://www.nytimes.com/2018/07/26/nyregion/disabled-subway-riders-elevators.html; Jonathan 
Wolfe, New York Today: Meet the M.T.A.’s Accessibility Chief, N.Y. TIMES (July 24, 2018), 
https://www.nytimes.com/2018/07/24/nyregion/new-york-today-meet-the-mtas-accessibility-
chief.html;  Eli Rosenberg, New York City’s Subway System Violates Local and Federal Laws, 
Disability Groups Say, N.Y. TIMES (Apr. 25, 2017), 
https://www.nytimes.com/2017/04/25/nyregion/new-york-subway-disability-lawsuit.html.  
 
 

https://www.nytimes.com/interactive/2019/02/11/nyregion/nyc-subway-access.html
https://www.nytimes.com/interactive/2019/02/11/nyregion/nyc-subway-access.html
https://www.nytimes.com/2018/07/26/nyregion/disabled-subway-riders-elevators.html
https://www.nytimes.com/2018/07/24/nyregion/new-york-today-meet-the-mtas-accessibility-chief.html
https://www.nytimes.com/2018/07/24/nyregion/new-york-today-meet-the-mtas-accessibility-chief.html
https://www.nytimes.com/2017/04/25/nyregion/new-york-subway-disability-lawsuit.html
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6. The MTA has responded with a series of public statements, media events, and 

meetings with members of the disability community claiming—without entertaining any 

enforceable commitments—that it is now committed to making the City subway system 

accessible.  A central feature of the MTA’s response has been to tout the “study of all remaining 

inaccessible stations” that is the subject of this Petition. Ex. F at 19, 41.  On June 25, 2018, the 

MTA made a detailed presentation including claims about the Survey to the Compliance 

Coordination Committee, a body set up to provide oversight of accessibility at the MTA.  Ex. A;  

Transp. L. 15-B. 

7. Indeed, the MTA has relied on the Survey in this Court.  The MTA argued that 

the Court need not subject the MTA to the strictures of the New York City Human Rights Law’s 

disability provisions inter alia because the MTA is already taking steps to address accessibility 

by conducting the Survey.  See Ex. B at 18 (transcript, March 5, 2018); Mem. of Law in Supp. 

Defs. Mot. to Dismiss at 8, Center for Independence of the Disabled, New York v. Metro. 

Transp. Auth., No. 153765-2017 (Sup. Ct. N.Y. County, July 7, 2017). 

8. Yet, despite the Survey’s importance and centrality to the issue of accessibility, 

the MTA is refusing to make these documents public, despite DRA’s repeated, legally compliant 

requests.   

9. The refusal to produce the survey violates the letter and the spirit of the Freedom 

of Information Law, New York Public Officers Law § 84 et seq. (“FOIL”). 

10. The refusal fits the MTA’s pattern of flouting public information laws, and the 

MTA has similarly ignored two previous FOIL requests submitted by DRA on closely related 

matters.  A recent report by Reinvent Albany found that MTA and its subsidiary the New York 

City Transit Authority (“NYCT”) rank as some of the least transparent agencies in the State. 
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Rachael Fauss, Tom Speaker & John Kaehny, Reinvent Albany, FOIL that Works: Increasing 

MTA Transparency and Accountability By Putting FOIL Online (2018), 

https://reinventalbany.org/wp-content/uploads/2018/10/FOIL-that-Works-MTA-FOIL-Report-

October-2018.pdf. 

11. This is a manifest violation of FOIL, a statute which provides the public and 

disability community with the right to know what the MTA is actually doing in its efforts to 

make the subway system accessible, instead of  forcing them to rely on self-serving statements. 

Petitioner respectfully requests the Court order the production of the requested documents.  

II. JURISDICTION AND VENUE 

12. This is an action for Article 78 relief brought pursuant to C.P.L.R. 7801 et seq. 

The Court has power to issue such relief pursuant to C.P.L.R. 7806.  

13. Pursuant to C.P.L.R. 7804(b) and 506(b), venue in this proceeding lies in New 

York County, in the judicial district in which Respondents took the action challenged here and 

where the offices of Respondents are located. 

III. PARTIES 

A. Petitioners 

14. Petitioner DISABILITY RIGHTS ADVOCATES is a nonprofit disability rights 

legal center. Its mission is to advance equal rights and opportunity for people with all types of 

disabilities nationwide. It represents people with disabilities whose civil rights have been 

violated. It identifies and dismantles barriers in partnership with a broad network of local and 

national client organizations, representing people with the full spectrum of disabilities, including 

mobility, sensory, cognitive, and psychiatric. DRA represents these organizations in complex, 

system-change class-action cases. In the organization’s 25 year history, DRA has taken on more 

than 450 cases and won almost all—achieving dramatic improvements for people with 

https://reinventalbany.org/wp-content/uploads/2018/10/FOIL-that-Works-MTA-FOIL-Report-October-2018.pdf
https://reinventalbany.org/wp-content/uploads/2018/10/FOIL-that-Works-MTA-FOIL-Report-October-2018.pdf
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disabilities seeking health care, employment, transportation, education, disaster preparedness 

planning, voting, and housing.  

15. The issue of disability rights in transportation, including the accessibility of 

subway systems, is an ongoing concern of DRA and has for years been an issue about which 

DRA has engaged in advocacy. 

B. Respondents 

16. Respondent METROPOLITAN TRANSPORTATION AUTHORITY is a public 

benefit corporation chartered by the New York State Legislature in 1965 under the Metropolitan 

Transportation Authority Act, Pub. Auth. Law § 1260 et seq. The MTA is a public agency 

subject to the requirements of the Freedom of Information Law, New York Public Officers Law 

§ 84 et seq. 

17. The MTA is the largest transportation network in North America, serving a 

population of 15.3 million people in the 5,000 square mile area covering New York City, Long 

Island, southeastern New York State, and Connecticut.  As of April 25, 2018, the MTA had a 

capital program of $33.270 billion. 

18. NEW YORK CITY TRANSIT AUTHORITY is a public benefit corporation that 

operates as the MTA’s subsidiary pursuant to Pub. Auth. Law § 1200 et seq. Accordingly, the 

NYCT qualifies as an “agency” within the meaning of the Freedom of Information Law, New 

York Public Officers Law § 86(3). The NYCT administers 25 subway lines with 472 service line 

stations within Manhattan, the Bronx, Brooklyn, and Queens, as well as the Staten Island 

Railway. As of April 25, 2018, the NYCT is by far the largest MTA subsidiary with an capital 

program of $16.742 billion (50.3% of the MTA’s total capital program). 
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IV. FACTS 

19. On October 29, 2018, DRA filed a FOIL request,2 Ex. C, asking for records that 

would help assess NYCT’s claim that the agency is making accessibility one of “four equal 

priorities” by performing a “study of all remaining inaccessible stations.” Ex. F at 19, 41.   

20. Among the documents requested, and easily available to the MTA in digital 

format, are the Requests for Proposal (“RFP”) for the survey work, contracts with the surveyors, 

and reports of completed station surveys.  According to the MTA, about 150 station surveys had 

been completed as of the end of last year.  Metro. Transp. Auth., Q4 2018 Customer 

Commitment, https://new.mta.info/CustomerCommitment/Q4-2018 (last visited April 17, 2019). 

21. On November 5, 2018, NYCT responded to DRA’s FOIL request with boilerplate 

language stating that the agency would require an entire year to respond to DRA’s request. While 

the response is so generic as to be almost incomprehensible, it appears that the MTA takes the 

                                                 
2 DRA’s request included the following records: 

 
1. Documents sufficient to reflect all project scope descriptions or similar information 

provided to potential contractors for the global accessibility survey (“Accessible Survey”) 
that the MTA is currently conducting and is referenced in Press Release, Metro. Transp. 
Auth., Funding for Subway Station ADA-Accessibility Approved (Apr. 26, 2018); and 
New York City Transit, Fast Forward: The Plan to Modernize New York City Transit 41 
(2018).  

2. All documents or information reflecting any work MTA performed to create a request for 
proposal (RFP) or other documents used to solicit bids from third party contractors to 
perform any work on the Accessibility Survey. 

3. All bids or other documents reflecting proposed work received from third party 
contractors to perform any work on the Accessibility Survey. 

4. All documents or information provided to or received from any third party engaged to 
perform work on the Accessibility Survey. 

5. All documents or information reflecting any work MTA performed in preparing the 
Accessibility Survey. 

Copies of the records referenced in the final paragraph on page 2 of the attached letter dated 
December 4, 2014, from Gricelda Cespedes to John Day. 

https://new.mta.info/CustomerCommitment/Q4-2018
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position that DRA’s request is a “[m]ultiple or voluminous request[] seeking to obtain records 

pertaining to contracts” that “usually takes 12 Months to complete.” Ex. D.   

22. On December 5, 2018, DRA appealed NYCT’s determination that responding to 

the request for a small number of identified documents related to a single, discrete project would 

take an entire year on the grounds that it amounted to a constructive denial of the request. Ex. E.   

23. In the appeal, DRA restated NYCT’s obligation to provide DRA with a written 

statement explaining the agency’s inability to respond within the statutorily prescribed twenty 

days and a reasonable date certain by which the agency would respond to the request. The appeal 

further advised NYCT that if the date provided by the agency was unreasonable, the request 

could be considered constructively denied.  

24. In the appeal letter, DRA referred NYCT to four of the agency’s own documents 

to explain why the agency had no reasonable basis for delaying a full year in producing the 

requested records.  

25. First, DRA referred NYCT to a set of MTA board meeting minutes that reveal 

that “[t]he contract for the study was awarded late last year to Stantec Engineering and their 

work is well underway.” Metro. Transp. Auth., MTA Board Action Items at 26 (Apr. 25, 2018), 

http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf. 

26. Second, DRA identified a press release the MTA issued revealing that NYCT 

President Andy Byford had “previously announced a system-wide study . . . to catalogue and 

analyze what would need to be done to make the system fully accessible.” The purpose of this 

study is to “help the MTA and stakeholders identify particular stations for inclusion in the next 

capital program’s station elevator projects.” Press Release, Metro. Transp. Auth., Funding for 

http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf
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Subway Station ADA-Accessibility Approved (Apr. 26, 2018), 

http://www.mta.info/news/2018/04/26/funding-subway-station-ada-accessibility-approved. 

27. Third, DRA directed NYCT to the agency’s own strategic plan for modernizing 

the subway system, which specifically references the Survey. Ex. F at 19, 41.  

28. Fourth, the appeal also referred NYCT to its own description of a “pilot study of 

6-8 typical stations” the agency planned in the second quarter of 2015. Ex. E at 5 (December 4, 

2014 Letter from MTA Chief of Program Coordination, Compliance and ADA Officer Gricelda 

Cespedes to Federal Transit Administration ADA Team Leader John Day (“Cespedes-Day 

Letter”), attached to December 5, 2018 FOIL Request).  According to Ms. Cespedes, the pilot 

study would serve as the basis for scoping a competitive contract for the planned Survey 

examining the costs and feasibility of making the remaining subway stations in the system 

accessible. Id.  Since the MTA awarded the contract for the Survey in fall of 2017, the pilot 

study upon which the accessibility study is based is presumably complete and any claims to an 

exemption based on contracting concerns no longer apply. Metro. Transp. Auth., MTA Board 

Action Items at 26 (Apr. 25, 2018), 

http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf.  

29.  The MTA denied the appeal on December 26, 2018, again with only difficult-to-

understand boilerplate language.  The MTA appears to take the position that DRA’s “FOIL 

appeal is . . . premature at this time” and that it would produce documents on a “rolling basis.”  

Ex. G.  However, to date, not a single document has been produced, nor a schedule established 

that sets out what a rolling basis means.   

30. DRA made numerous attempts to resolve this matter prior to filing this 

proceeding.  As a final attempt, DRA sent a letter on March 7, 2019, delineating a limited 

http://www.mta.info/news/2018/04/26/funding-subway-station-ada-accessibility-approved
http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf
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subclass of easily definable documents: (1) Request(s) for Proposal for the Survey work; (2) 

contracts with firms engaged in Survey work; and (3) reports of completed station surveys. 

Theresa Brennan Murphy, Executive Assistant General Counsel for NYCT, responded on March 

12, promising to provide at least some documents and a written explanation of the agency’s 

objections.  Yet, to date, not a single document has been produced, nor a schedule established 

that sets out MTA’s “rolling basis.”  The MTA did not respond to several attempts to follow up.  

Ex. H. 

A. The MTA Has Stonewalled Two Prior FOIL Requests 

31. This is not DRA’s first attempt to obtain this information from the MTA. The 

MTA has been evading requests for this information for years. In a prior September 19, 2017 

application, DRA filed a FOIL request seeking records relating to the Survey referenced in The 

Cespedes-Day Letter. Ex. I.  The MTA responded to that request on September 29, 2017, using 

virtually identical boilerplate language to that used in the November 5, 2018, response except 

that the agency said completing the request would require eight months instead of a year, 

committing to provide a response by May 29, 2018.  

32. May 29, 2018, came and went with no documents and no further response. 

33. By that date, the MTA had presumably completed its pilot study and awarded a 

contract to Stantec Engineering. See Metro. Transp. Auth., MTA Board Action Items at 26 (Apr. 

25, 2018), http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf.  

34. The MTA did not produce these or any other documents in response to the 

September 19, 2017 FOIL.  It made no further response.  

35. DRA tried again on January 3, 2018.  Ex. J.  This time, the MTA made no 

response at all.   

http://web.mta.info/mta/news/books/archive/180425_1000_Board.pdf
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36. Thus, the FOIL request that is the subject of this Petition is the third attempt to 

seek this information.  The MTA has yet to produce a single document.3 

B. The MTA Is Spending Billions of Dollars of Public Money, Allegedly for 
Accessibility, While Hiding Documents that Would Allow Meaningful Review 

37. Meanwhile, the MTA is spending at least $200 million public dollars, and 

potentially billions more, on what it claims to be accessibility work informed by this secret 

Survey. Metro. Transp. Auth., MTA Capital Program 2015-2019 Amendment No. 3 35, 117 

(Apr. 25, 2018), 

http://web.mta.info/capital/pdf/April_2018_Amendment_Approved_Optimized.pdf. 

38. The MTA claims that this Survey is an initial step that will inform the MTA’s 

decisions regarding station accessibility, including, designs, requests for proposal, and 

construction bidding processes for new elevators, though it is difficult to be certain given the 

opacity of the MTA’s actions.   

39. In the meantime, the MTA has continued to hold meetings with the disability 

community specifically soliciting their input as to which stations they desire to see made 

accessible, apparently in a cynical attempt to deflect from the evidence the Survey can provide to 

the MTA such as projected cost and technical difficulty. Jaclyn Jeffrey-Wilensky, In A New 

Approach, MTA Asks Wheelchair Users Which Stations Should Be Prioritized For Accessibility, 

Gothamist (Feb. 7, 2019) http://gothamist.com/2019/02/07/wheelchair_mta_accessibility.php. 

40. The MTA’s “Customer Commitment” report from the fourth quarter of 2018 

stated that the MTA had finished 150 of these station studies. Metro. Transp. Auth., Q4 2018 

                                                 
3 DRA also pursued the information in settlement discussions in this Court, to no better effect. 

http://web.mta.info/capital/pdf/April_2018_Amendment_Approved_Optimized.pdf
http://gothamist.com/2019/02/07/wheelchair_mta_accessibility.php
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Customer Commitment, https://new.mta.info/CustomerCommitment/Q4-2018 (last visited April 

17, 2019).  

41. To DRA’s knowledge, not one of these 150 studies has ever been made public. 

42. Meanwhile, in the third quarter of 2018, the MTA admitted that it had completed 

only one of four anticipated elevator installation design projects.  Metro. Transp. Auth., Q3 2018 

Customer Commitment, https://new.mta.info/CustomerCommitment/Q3-2018 (last visited April 

17, 2019). The MTA then abandoned any stated goal for design projects for the fourth quarter. 

Metro. Transp. Auth., Q4 2018 Customer Commitment, 

https://new.mta.info/CustomerCommitment/Q4-2018  (last visited April 17, 2019).  

43. It thus appears that the MTA is completing designs for only one station per 

quarter, calling into serious doubt its ability to fulfill its claims that it will complete construction 

of 50 stations in five years, or two and a half stations per quarter.  This doubt is underscored by 

recent reports that the MTA will not meet its accessibility promises.  See Dan Rivoli, MTA 

threatens to cut number of NYC subway stations made accessible to the disabled, N.Y. DAILY 

NEWS (Feb. 24, 2019), https://www.nydailynews.com/new-york/ny-metro-mta-subway-

elevators-accessibility-20190221-story.html.  

44. The MTA’s secrecy thus makes it impossible to make any meaningful, informed 

examination of its public claims about its accessibility work or future plans, or to have 

meaningful input in the process.   

V. CAUSE OF ACTION:  ARTICLE 78 REVIEW OF WRONGFUL DENIAL OF FOIL 
REQUEST 

45. Article 78 is the appropriate method for review of agency determinations 

concerning FOIL requests.  

https://new.mta.info/CustomerCommitment/Q4-2018
https://new.mta.info/CustomerCommitment/Q3-2018
https://new.mta.info/CustomerCommitment/Q4-2018
https://www.nydailynews.com/new-york/ny-metro-mta-subway-elevators-accessibility-20190221-story.html
https://www.nydailynews.com/new-york/ny-metro-mta-subway-elevators-accessibility-20190221-story.html
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46. Petitioner has a clear right to the records it seeks; under FOIL, Respondents are 

required to produce the Survey documents the petitioner seeks.  

47. Respondent has not produced the records sought by Petitioner. Respondents’ 

obligation to disclose the Survey to the public under FOIL is mandatory, not discretionary.  

48. Respondent has failed to identify any lawful justification for denying the 

petitioner’s FOIL request.  

49. Petitioner exhausted its administrative remedies with the MTA when it requested 

and appeals its denied request for the Survey and received a denial of appeal. Petitioner has no 

other remedy at law.  

VI. RELIEF 

WHEREFORE, Petitioner seeks judgment:   

 (1) Pursuant to C.P.L.R. sec. 7806, directing Respondents to comply with their duty 

under FOIL within 30 days of the Court’s order and provide the requested Survey records sought 

by Petitioner in its October 29, 2018 request and further narrowed to 1) the Requests for 

Proposal (RFP) for the Survey work, 2) the contracts with the surveyors, and 3) the reports of 

completed station surveys to date;  

 (2) Awarding attorneys’ fees and reasonable litigation costs as allowed under New York 

Public Officer’s Law sec. 89(4)(c); and 

 (3) Granting such other and further relief as the Court deems just and proper. 
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Dated:  April 22, 2019 
 New York, New York 

Respectfully submitted, 
 

 
_____________________________________ 
Maia Goodell  
Michelle Caiola 
DISABILITY RIGHTS ADVOCATES 
655 Third Avenue, 14th Floor 
New York, NY 10017 
Tel:  (212) 644-8644 
Fax:  (212) 644-8636 
mcaiola@dralegal.org 
mgoodell@dralegal.org 
 
Petitioner 
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