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March 13, 2019

BY ECF AND FACSIMILE
Honorable George B. Daniels
United States District Court
Southern District of New York
500 Pearl Street, Room 1310
New York, NY 10007
Re:

Eastern Paralyzed Veterans Association v. City of New York n/k/a United Spinal
Association, Case No. 94 CV 0435 (GBD) (KNF); Center for Independence of the
Disabled, New York 14 CV 5884 (GBD) (KNF)

Dear Judge Daniels:
This firm represents the Plaintiff Class and Plaintiff Class Representative Eastern
Paralyzed Veterans Association n/k/a United Spinal Association in Eastern Paralyzed Veterans
Association n/k/a United Spinal Association v. City of New York, 94 CV 0435 (GBD) (KNF)
("the EPVA action").
We write jointly with counsel for Plaintiffs in Center for Independence of the Disabled v.
City of New York, 14 CV 5884 (GBD) (KNF) ("the CIDNY action") and counsel for all
Objectors in the EPV A action, and with consent of counsel for Defendants in both actions, the
City of New York et al. ("the City"), to respectfully request that the Court "so order" the
enclosed Settlement Agreement and Release of Claims ("the Agreement"), which has been
signed by and on behalf of Plaintiff Class Representative in the EPV A action, Plaintiffs in the
CIDNY actions, all of the Objectors in the EPV A action, and Defendant in both actions. As set
forth in the enclosure, the Agreement resolves all claims in the EPV A action and the CIDNY
action, and all objections in the EPV A action.
We also write jointly with counsel for Plaintiffs in the CID NY action and counsel for all
Objectors in the EPV A action, and with consent of counsel for Defendants in both actions, to
respectfully request that the Court: (a) grant the proposed Order Granting Preliminary Approval
of Settlement of Class Action Lawsuits ("the Preliminary Approval Order"), which is annexed to
the Agreement as Exhibit C and referenced in Section I(V) [definition of "Preliminary
approval"] and Section 5 ["Conditions Precedent"] of the Agreement; (b) approve the Notice of
Proposed Settlement of Class Action Lawsuits, which is annexed to the Agreement as Exhibits
B-1 ["long-form Notice"] and B-2 ["short-form Notice"] and referenced in Section I(P) of the
Agreement [definition of "Notice of Settlement"]; and ( c) issue an order setting dates for each of
the procedural steps remaining to be taken to conclude these actions. We make these requests
because the Preliminary Approval Order, the long-fonn and short-fonn Notices, and the
proposed deadlines merit approval under all applicable legal standards.
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It is our expectation that, upon the Court's "so ordering" the Agreement and approving
the proposed Preliminary Order and Notice, counsel for the Plaintiff Class and Plaintiff Class
Representative in the EPV A action and counsel for Plaintiffs in the CIDNY actions, with the
consent of counsel for Defendants in both actions, will post and distribute the Notice, including
the Fairness Hearing date and location, as directed by the Court.
Finally, it is our expectation that counsel for the Plaintiff Class and Plaintiff Class
Representative in the EPV A action and counsel for Plaintiffs in the CIDNY actions, with consent
of counsel for Defendants in both actions, will be submitting, prior to the Fairness Hearing, a
joint motion for approval of the proposed Order and Judgment Granting Final Approval of
Settlement of Class Action Lawsuit ("the Final Approval Order"), which is annexed to the
Agreement as Exhibit A and referenced in Section I(L) [definition of "Judgment"] and Section 5
["Conditions Precedent"] of the Agreement.

BACKGROUND INFORMATION
The EPVA action was filed on January 26, 1994, alleging that the City had failed to install
Pedestrian Ramps at all of its comers, as required by Title II of the Americans with Disabilities Act,
42 U.S.C. § 12131, et seq. ("the ADA"), thus making streets and sidewalks inaccessible to the
disabled. On August 27, 2002, EPVA and the City entered into a Stipulation, which was "so-ordered"
by the Honorable U.S. District Court Judge Thomas P. Griesa on September 10, 2002 ("the 2002
Stipulation"). The 2002 Stipulation certified (a) the Plaintiff Class, consisting of "qualified
individuals with a disability," as defined in [the ADA] "who use or seek to use pedestrian ramps in
the City," (b) EPVA as the Class Representative, and (c) Broach & Stulberg, LLP as Plaintiff Class
Counsel. The 2002 Stipulation required the City to install Pedestrian Ramps at all comers lacking
ramps, and to spend hundreds of millions of dollars to accomplish that goal. Pursuant to the 2002
Stipulation, the City: installed Pedestrian Ramps throughout the five boroughs; amended its Pedestrian
Ramp Transition Plan to recite its financial and operational commitments to those installations; and
established, with EPVA, a Working Group to share relevant data, and a dispute resolution process to
address conflicts. The Court retained jurisdiction to decide disputes that the parties could not resolve.
In 2005, EPV A became known as United Spinal Association ("USA"). 1
Subsequently, EPVA n/k/a USA, through the Working Group, raised concerns about the need
to: complete the installation of Pedestrian Ramps at the comers remaining to be ramped; upgrade
Pedestrian Ramps that were not ADA-compliant; and improve the City's system for responding to
Pedestrian Ramp-related complaints.
The CID NY action was filed on August 1, 2014, alleging, among other things, that the City
had violated Title II of the ADA, Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, et
seq., and the New York City Human Rights Law§ 8-107 et seq., by failing to install and maintain
1

On March 4, 2019 (Doc. No. 217), this Court granted the joint motion of EPV A and the City to amend
the caption of the EPVA action to change the Plaintiff Class Representative's name to "Eastern Paralyzed
Veterans Association n/k/a United Spinal Association." For purposes of this motion, EPVA will be
refeITed to as "EPVA n/k/a USA".
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Pedestrian Ramps in Community Boards 1, 2 and 3 in Manhattan. CIDNY brought the action on
behalf of a putative class of "all persons with mobility and/or vision disabilities who use or will use
New York City pedestrian rights-of-way in Lower Manhattan." CIDNY sought to be appointed as
Class Representative in the CIDNY action, and its counsel, Disability Rights Advocates ("DRA"),
sought to be appointed as Class Counsel in that action.
On January 28, 2016, EPVA n/k/a USA and the City entered into a So Ordered Stipulation
Resolving Disputes ("the 2016 Stipulation"), which was "so-ordered" by Judge Griesa on February
11, 2016. On May 31, 2016, the Honorable U.S. District Judge George B. Daniels held a Fairness
Hearing concerning the 2016 Stipulation, at which counsel for the City, counsel for EPV A n/k/a USA,
and counsel for several disability rights organizations with objections to the 2016 Stipulation2 were
heard. Following the Fairness Hearing, the Court appointed a Special Master to evaluate the 2016
Stipulation. On August 1, 2017, the Special Master issued his report containing the evaluation.
Thereafter, counsel for the City, counsel for EPV A n/k/a USA and the Plaintiff Class, and counsel for
CIDNY and the other Objectors engaged in extensive, arms-length, good faith discussions, which
included dozens of in-person and telephonic negotiation sessions, and mediation sessions conducted
by the Honorable U.S. Magistrate Judge Kevin D. Fox.
As a result of those discussions, the parties now wish to effect a complete resolution and
settlement of the claims, disputes and controversies presented in the EPVA and CIDNY actions, and
to resolve their differences on the terms set forth in the proposed Agreement. For the reasons set forth
below, counsel for the Plaintiff Class and Plaintiff in the EPV A action, counsel for Plaintiffs in
the CIDNY action, and counsel for the City believe that the proposed Agreement is in the best
interests of the Plaintiff Class members, taking into account the benefits of the settlement, the
risks of continued litigation, and the delay in obtaining relief for the Class if the litigation
continues.
THE PLAINTIFF CLASS, CLASS REPRESENTATIVES & CLASS COUNSEL
For purposes of this settlement, the Plaintiff Class consists of, as set forth in the 2002
Stipulation, all persons with a qualified disability, including but not limited to mobility and vision
disabilities, who use or seek to use the City's Pedestrian Ramps.
The Agreement and the proposed Preliminary Approval Order provide further that, subject to
Court approval, EPV A n/k/a USA will be affirmed as Plaintiff Class Representative, CIDNY will
be appointed as Co-Plaintiff Class Representative, Broach & Stulberg, LLP (or a successor firm) will
be affirmed as Plaintiff Class Counsel, and DRA will be appointed as Co-Plaintiff Class Counsel.
SUMMARY OF THE PROPOSED SETTLEMENT AGREEMENT

2

American Council of the Blind, Harlem Independent Living Center, Center for Independence of the
Disabled New York, Bronx Independent Living Services, United for Equal Access, Inc., Brooklyn Center
for Independence of the Disabled, American Council of the Blind of New York, Inc., and Disabled in Action
of Metropolitan New York, Inc. ("Objectors").
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The Agreement commits the City to ongoing, widespread accessibility improvements to its
Pedestiian Ramps through City-wide surveys, scheduled installations and upgrades, complaint
remediation, ongoing maintenance, sharing of information, and third-party monitoring. The stated
purpose of the Agreement is, as stated in Section 4, "the implementation of a program that will
result in the mutually advantageous, efficient and expeditious (a) installation of pedestrian ramps
at all remaining locations that do not have pedestrian ramps where pedestrians walkways cross
curbs, (b) Upgrade of all pedestiian ramps that require upgrading in order to comply with the
Accessibility Laws, and (c) ongoing maintenance of all pedestrian ramps in order to keep them in
compliance with the Accessibility Laws, as described in Section 12." (Agreement ("Agt.") at§ II
(4)).
The Accessibility Laws that will govern the Agreement are, with one exception, "all state
and federal accessibility laws and regulations requiring, promoting and/or encouraging equal or
improved access to persons with disabilities, including ... the ADA and all of its implementing
regulations and technical requirements which are existing and current at the time of any pedestiian
ramp installation or Upgrade ... and the Rehabilitation Act of 1973, 29 U.S.C. §§ 790 et seq. and
all of its implementing regulations and design standards." (Agt. at § I (A)). For installation or
upgrade of detectable warning surfaces for persons with vision disabilities, the City will follow
guidelines set forth in the Public Right of Way Accessibility Guidelines ("PROWAG"), found at
https: //www.access-board.gov/ guidelines-and-standards/streets-sidewalks/public-rights-ofway/proposed-rights-of-way-guidelines. (Agt. at§ II (10)).
Following is a summary of the Agreement's key provisions:
The Agreement requires the City to survey all street comers across the five boroughs using laser
technology to determine how many currently require Pedestrian Ramp installations and/or upgrades.
(Agt. at§ II (9 et seq.)). The survey is to be completed no later than October 2019. (Agt. at§ II
(9.3.1)). The results of the survey will be used by the City to target future Pedestrian Ramp upgrades
and installations, and its results will be incorporated into an Updated Transition Plan, which will be
made publicly available and set forth the schedule for installation and upgrades consistent with the
Agreement. (Agt. at§§ II (9.1, 9.3)). The Agreement requires the City to conduct two additional
City-wide surveys during the term of the Agreement in order to assess the status of Pedestrian Ramps
in the City. (Agt. at§ II (9.3.2)). The first of those surveys must be conducted by the close of Fiscal
Year ("FY") 2033, while the second must be conducted by the close ofFY2046. (Id.)
The Agreement sets out long-tenn and short-term deadlines to be met for installation of all
remaining missing Pedestrian Ramps and upgrading of all non-compliant Pedestrian Ramps. The
City is committing to installing and upgrading Pedestrian Ramps at specified rates. Overall,
installations of remaining standard Pedestrian Ramps (at approximately 424 comers) will be
completed by FY202 l, and installations of remaining complex Pedestrian Ramps (at
approximately 2,736 comers) will be completed by FY2030. (Agt. at§§ II (11.4.1-2)). Upgrades
of non-compliant standard Pedestrian Ramps (at approximately 108,590 comers) will be
completed by FY2032. (Agt. at § II (11.4.3)). Upgrades of non-compliant complex Pedest1ian
Ramps (at approximately 5,500 comers) will be completed by FY2034, and upgrades of the
remaining non-compliant complex ramps (at approximately 10,500 comers) will be completed at
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the rate of approximately 815 comers per Fiscal Year, starting in FY2035. (Agt. at§ II (11.4.4)).
These installations and upgrades will be accomplished through various means of construction,
including but not limited to, in connection with the City's roadway resurfacing operations, in
connection with complaints made by members of the public, and through mutually agreed
prioritization criteria. (Agt. at§§ II (9.5, 13, 14)).
In addition to these installations and upgrades, the Agreement requires the City to maintain
its Pedestrian Ramps as required by the Accessibility Laws, both during and after the term of the
Agreement, so that members of the Plaintiff Class will be able to access those Pedestrian Ramps
safely and independently. (Agt. at§ II (12.2)). The maintenance will be performed on an ongoing,
indefinite and regular basis, as required by the Accessibility Laws. (Id.)

The Agreement also requires the City to install or upgrade Pedestrian Ramps at both
standard and complex comers in accordance with the Accessibility Laws whenever it resurfaces
an adjacent roadway. (Agt. at§ II (13)).
The Agreement commits the City to maintaining a Pedestrian Ramp complaint program in
order to allow members of the general public to request installations and repairs as needed. (Agt. at
§ II (14.1)). The complaint program will require the City to permanently install or upgrade
complained-of Pedestrian Ramps as soon as possible, and to dedicate a full-time in-house
construction crew to respond to such complaints. (Agt. at§ II (14.3.3)). The City also will provide
temporary accessible solutions at complained-of comers, as appropriate and compliant with the
Accessibility Laws. For complaints currently pending, the City will provide temporary accessible
solutions, as approp1iate and compliant with the Accessibility Laws, by March 15, 2019. (Agt. at§
II (14.3.4)). For complaints received after March 15, 2019, the City will provide temporary
accessible solutions, as appropriate and compliant with the Accessibility Laws, within 45 days
of receiving the complaint. (Agt. at§§ II (14.3.2-3)).
The City will employ an Associate Deputy Commissioner to head the Pedestrian Ramp
Program Unit at the City's Department of Transportation, to ensure that all implementation-related
tasks are carried out. (Agt. at§ II (19.1)).
The Agreement requires additional oversight of the implementation by an independent
Monitor for a period ofup to 15 years. (Agt. at§ II (22.2.3)). The Monitor's duties will encompass
assessing, among other things: the surveying process; the progress with installing and upgrading
Pedestrian Ramps; the Pedestrian Ramp maintenance program; and the Pedestrian Ramp complaint
program. (Agt. at§ II (22.1)). The Monitor will conduct semi-annual reviews for the first five years,
to be followed by annual reviews for the remainder of the monitoring period. (Agt. at§ II (22.4.1 )).
Each compliance assessment by the Monitor will be reported to the Court, Plaintiff Class Counsel,
and the City's counsel within 30 days of the annual review. (Id.)
The City will provide the Monitor and Class Counsel with access to relevant, non-privileged
information and documents necessary to assess compliance. (Agt. at§§ II (19.3, 21.2, 22. l, 22.3)).
In addition, the City will maintain a detailed record of all Pedestrian Ramp installations or upgrades
requested, planned, scheduled, performed and completed under the Agreement. (Agt. at§ II (21.1 )).
The City also will maintain an accessible website containing, among other things, the locations of
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existing ramps, the City's assessment of ramp compliance with the Accessibility Laws, and the
planned interim schedules for ramp installations and upgrades. (Agt. at§ II (9.4)).
The Agreement provides for training of existing staff and new hires who are involved in
ensuring compliance with the Accessibility Laws governing Pedestrian Ramps. (Agt. at§§ II (20)).
The Agreement also provides detailed conflict resolution mechanisms, both in the event
that the Monitor concludes that the City is not complying with the Agreement, and in event of a
dispute between the Plaintiff Class Representatives and the City. (Agt. at § II (23 et seq.)). The
Agreement provides that if a conflict cannot be resolved between the Monitor and the City and/or
between the Plaintiff Class Representatives and the City, the parties may move the Court to enforce
or seek relief from the Agreement. (Agt. at§ II (23.4)). Under the Agreement, the Court will have
continuing jurisdiction over the Agreement during its term and during any extension of the term
granted by the Court. (Agt. at§ II (7)).

RELEASE OF CLAIMS
The Agreement resolves and releases, up until the end of its term (i.e., the date on which
all scheduled installations and upgrades are completed), all claims for injunctive, declaratory or
other non-monetary relief that were brought, could have been brought, or could be brought in the
future alleging that, during the period of January 26, 1994 through the tenn of the Agreement,
persons with qualified disabilities were denied access to, excluded from participation in, or denied
the benefits of the City's Pedestrian Ramps. The Agreement does not provide for any monetary
relief to the Plaintiff Class, does not release any damages for personal injury claims that Plaintiff
Class members may have, and does not release claims relating to midblock barriers, snow
removal, or accessibility barriers that remain in or come into existence after the expiration of the
implementation period.

REASONABLE ATTORNEYS' FEES, COSTS AND EXPENSES
Plaintiffs and the City have not yet reached an agreement with respect to the amount of
reasonable attorneys' fees, costs, and expenses to be paid. Absent an agreement between the parties,
Plaintiffs will seek an order from the Court requiring the City to pay Plaintiffs' counsel and Objectors'
counsel for all reasonable attorneys' fees and costs incurred commencing on certain specified dates
through final approval of the Agreement by the Court. Plaintiff Class Counsel, as well as the Monitor
discussed above, also will be entitled to reasonable fees and expenses for implementation of the
Agreement. Any award of attorneys' fees, costs and expenses must be approved by the Court as fair
and reasonable.

FAIRNESS OF SETTLEMENT AGREEMENT
The Plaintiff Class Representatives, Plaintiff Class Counsel, and Plaintiffs' and Objectors'
counsel have concluded that the terms and conditions of the proposed Agreement are fair, reasonable,
adequate, and in the best interests of the Plaintiff Class. As stated above, in reaching this conclusion,
Counsel have considered the benefits of the settlement, the possible outcomes of continued litigation
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of these issues, and the expense and length of continued litigation, and any actual or possible appeals.

THE AGREEMENT MERITS PRELIMINARY APPROVAL
A. The Legal Standard for Granting Preliminary Approval
Proposed class action agreements merit approval if they are (1) "fair, reasonable, and
adequate," and (2) "not the product of collusion." Mba v. World Airways, Inc., 369 F. App'x 194,
197 (2d Cir. 2010); see also Fed. R. Civ. P. 23(e)(2). Thus, a court may grant preliminary approval
after determining that the agreement "is the result of serious, infonned, non-collusive ('arm's length')
negotiations, where there are no grounds to doubt its fairness and no other obvious deficiencies ...
and [that the negotiated provisions place the] settlement ... within the range of possible approval."
Cohen v. JP. Morgan Chase & Co., 262 F.R.D. 153, 157 (E.D.N.Y. 2009); see also In re Nasdaq
Mkt.-Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y. 1997) (finding that the standards for
preliminary approval of a settlement agreement were met where the agreement was the result of
"serious negotiation" and there was no evidence that any segment of the class was favored over
another).
The parties' view of the agreement is also a significant factor in deciding whether approval
is warranted. See Clark v. Ecolab, Inc., No. 07 Civ. 8623 (PAC), 2009 WL 6615729, at* 3 (S.D.N.Y.
Nov. 27, 2009) (citations and internal quotation marks omitted) ("[i]n evaluating the settlement, the
Court should keep in mind the unique ability of class and defense counsel to assess the potential risks
and rewards of litigation"). The ultimate decision is committed to the court's discretion. See, e.g.,
Maywalt v. Parker & Parsley Petroleum Co., 67 F.3d 1072, 1079 (2d Cir. 1998) ("[t]he ultimate
responsibility to ensure that the interests of class members are not subordinated to the interests of
either the class representatives or class counsel rests with the district court"); Walsh v. Great At!. &
Pac. Tea Co., 726 F.2d 956, 964 (3d Cir. 1983) ("[t]he court [i]s required to ... consider whether
class counsel provided fair and adequate representation to the class as a whole.")
Once the preliminary approval has been granted, the parties must provide notice to the class
consistent with the court's approval and direction. See N.Y. C.P.L.R. 908 ("[n]otice of the proposed .
. . compromise shall be given to all members of the class in such manner as the court directs"). In a
Rule 23(b)(2) class action, a district court has broad discretion in deciding on the parameters of the
notice provided to class members. See Riedel v. Acqua Ancien Bath New York LLC, No. 14 CIV.
7238 (JCF), 2016 WL 3144375, at *8 (S.D.N.Y. May 19, 2016) (citing Wal-Mart Stores, Inc. v.
Visa US.A., Inc., 396 F.3d 96, 116 (2d Cir. 2005)) ("[t]he standard for the adequacy of a
settlement notice in a class action ... is measured by reasonableness," and thus, a court is not
subject to any rigid rules in determining whether a settlement notice to the class is
adequate); Karvaly v. eBay, Inc., 245 F.R.D. 71, 92 n.36 (E.D.N.Y. 2007) (requiring the "best notice
practicable" under Rule 23(b)(3)); see also Battle v. Liberty Nat. Life Ins. Co., 770 F. Supp. 1499,
1521 (N.D. Ala. 1991) (Rule 23(b)(2) class-action notice requirements are subject only to "broad
reasonableness standards imposed by due process").
Finally, once the notice has been provided, the court should conduct a fairness hearing to
evaluate whether the settlement is fundamentally "fair, reasonable, and adequate." Charron v.

Case 1:94-cv-00435-GBD Document 221 Filed 03/13/19 Page 8 of 12
Hon. George B. Daniels
March 13, 2019
Page 8
Wiener, 731 F.3d 241, 247-48 (2d Cir. 2013). 3 Class settlements "reached in arm's-length
negotiations between experienced, capable counsel after meaningful discovery" are accorded a
presumption of fairness. Wal-Mart Stores, Inc., 396 F.3d at 116); see In re MetLife Demutualization
Litig., 689 F. Supp. 2d 297, 330 (E.D.N.Y. 2010) (the lengthy history of the "hard-fought litigation"
justified a presumption of fairness).
As set forth in the proposed Agreement, the Summary of Proposed Settlement Agreement
above, and the discussion below, the proposed Agreement is fair and reasonable and a product of
arms-length, vigorous negotiation between the parties. Accordingly, counsel for the Plaintiff Class
and counsel for Plaintiffs and Objectors, with consent of Defendant's counsel, respectfully submit
that the proposed Agreement merits preliminary approval.
B. The Agreement Is Fair, Reasonable aud Adequate
The interests of Plaintiff Class members are far better served by the proposed Agreement than
by continued litigation. As set forth in the Summary of Proposed Settlement Agreement, the
Agreement provides immediate, major and comprehensive relief for all claims asserted by the parties
in both Actions. In particular, it encompasses all of the approximately 162,000 street comers existing
in the City's five boroughs; provides for remedies expressly designed to address the concerns of
people with disabilities, including mobility and vision disabilities; and provides for installations and
upgrades on agreed schedules, ongoing maintenance, complaint remediation, sharing of information,
third-party monitoring, and conflict resolution mechanisms. As such, it provides a comprehensive
and efficient method of addressing the Plaintiff Class's claims, which is clearly preferable to the risks
and costs of protracted litigation of two lawsuits. Indeed, there is no discernible benefit that continued
litigation of either action might provide that will not be achieved by approval and implementation of
the proposed Agreement.
Additionally, the fairness, reasonableness and adequacy of the Agreement's terms are evident
from the fact that negotiations were preceded by an extensive discovery and fact-finding process.
Prior to and during negotiations, counsel for Plaintiff and the Plaintiff Class in the EPVA action
aggressively raised concerns about the Pedestrian Ramp system through the ongoing Working Group
established pursuant to the 2002 Stipulation, and obtained extensive information and documents from
the City. In the CIDNY Action, the parties engaged in extensive motion practice and discovery,
taking numerous depositions and reviewing extensive files of relevant documents. Accordingly, the
parties had all the information they needed in order to address disputed issues in a reasonable and
thoughtful manner. The fact that they conducted the negotiations equipped with full knowledge of
relevant facts, evidence and law strongly supports the conclusion that the Agreement's tenns are fair,
reasonable and adequate.
Most importantly, the Agreement's benefits will immensely improve the lives of hundreds of
thousands of people with disabilities who reside in, work in, or otherwise frequent New York City.
3

In determining whether the settlement complies with this standard, courts must consider the nine Grinnell factors
articulated by the Second Circuit..." See City of Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974) (internal
citations omitted), abrogated on other grounds by Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000)
(enumerating the nine factors courts should use to evaluate settlement's fairness, reasonableness and adequacy).
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C. The Agreement Resulted from Good-Faith Arms-Length Negotiations
The Agreement was thoroughly and thoughtfully crafted during the course of arms-length,
good-faith, non-collusive negotiations spanning approximately two and a half years. Those
negotiations consisted of numerous teleconferences and in-person meetings; multiple status
conferences with the Court and mediation sessions before Honorable Magistrate Judge Kevin Fox;
and, exchange of dozens of drafts proposing language for the Agreement. The protracted nature of
the negotiations and drafting demonstrates, in and of itself, that the Agreement resulted from
aggressive and vigorous advocacy by counsel for the Plaintiff Class and for Plaintiffs in both actions,
and was not tainted by collusion of any sort. 4
The absence of collusion is further evidenced by the fact that all of the organizational and
individual Plaintiffs and Objectors in the actions (who have been extensively consulted throughout
the negotiations) have approved and executed the Agreement. Significantly, the signatories represent
nine separate disability rights organizations which, in total, represent and/or provide services to
hundreds of thousands of New Yorkers with disabilities. Plaintiff Class Representative EPV A n/k/a
USA is a national not-for-profit disability and veterans rights organization with approximately 53,000
members (including approximately 4000 in and around New York City), 54 chapters, 200 support
groups, and 110 hospital member partners, which provides a wide range of services, including
assistance with spinal cord injury-related health issues, wheelchairs and other durable medical
equipment, accessible design, and accessibility compliance consulting, to hundreds of thousands of
people with disabilities, as well as to hospitals, architects, real estate developers, building inspectors
and others. Proposed Co-Plaintiff Class Representative CIDNY is a New York City-based not-forprofit organization that provides a wide range of services , including constituent assistance with health
care, transportation, food, housing and educational opportunities, to approximately 23,000 people
with disabilities per year who reside in the Borough of Manhattan, as well as technical assistance and
training to governments, businesses and nonprofit organizations concerning ADA accessibility
compliance issues. The other Plaintiffs and Objectors (listed in footnote 2 above) provide a wide
array of services to people with mobility and vision disabilities.
Finally, the Agreement has been negotiated by highly experienced and competent counsel
with extensive history in litigating class actions on behalf of disability communities across the
country, including in, but not limited to, the Southern and Eastern Districts of New York. As noted
above, the opinion of "experienced and competent counsel in favoring a settlement" merits "great
weight" in evaluating the me1its of a class action settlement. In re McDonnell Douglas Equip.
Leasing Secs., 838 F. Supp. 729, 740 (S.D.N.Y. 1993). In this instance, Plaintiff Class Counsel
Broach & Stulberg, LLP (and its founding partner Robert B. Stulberg), and proposed co-Plaintiff
Class Counsel Disability Rights Advocates (and its Managing Director Michelle Caiola), submit that
they are highly-qualified litigators, who have extensive expertise in the prosecution of class actions
targeted to improve physical and programmatic access to governmental programs and services. The
fact that these attorneys and their legal staffs have negotiated this Agreement further demonstrates
that the Agreement was reached through arms-length negotiations, is fair, adequate and reasonable,
4

The arms-length nature of the negotiations is further evidenced by the fact that the parties have not yet
negotiated prevailing party attorneys' fees or costs, choosing to wait until after the merits are settled to
address that subject.
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and merits preliminary approval.

THE CLASS NOTICE SHOULD BE APPROVED AS TO CONTENT AND PROCESS
While a notice of class settlement must describe proposed te1ms for payment of attorneys'
fees and costs "in a reasonable manner," see Fed. R. Civ. P. 23(h)(l), 23(b)(2), such a notice is not
subject to other specific requirements. As a result, the form and method of class notice is firmly
committed to the court's discretion. See Fed. R. Civ. Pro. 23(e)(l) (limiting the mandate regarding
23(b)(2) notices to the obligation that the "[t]he court ... direct notice in a reasonable manner to all
class members who would be bound by the proposal"). Here, the notice proposed by the parties
complies with 23(h)(l ), contains more than enough info1mation to adequately inform Plaintiff Class
members of the Agreement's terms, and contemplates distribution methods that are reasonably
calculated to reach wide swaths of people who may be affected by those terms.
First, the substance of the proposed notice, attached to the Agreement as Exhibit B-1 (a longfonn notice to be distiibuted to disability rights advocates and posted online) and Exhibit B-2 (a shortform notice, containing a link to the long-fonn notice, to be published within designated places and
times), conveys to Plaintiff Class members the Agreement's primary features, including, among other
things, the schedule and process for installing and upgrading Pedestiian Ramps, the process by which
compliance with the Agreement will be monitored, and the mechanism for resolving complaints and
disputes that may arise during the Agreement's term. The proposed notice likewise informs Plaintiff
Class members of the parties' ongoing effort to resolve claims for prevailing party attorneys' fees,
expenses and costs, the procedures and deadline for submitting objections, and the ways in which
Plaintiff Class members can obtain more information about the Agreement. 5 Accordingly, the
substance of the notice is more than sufficient to provide adequate information about the Agreement's
provisions, as well as the process for resolving attorneys' fees, expenses and costs.
Second, the contemplated distribution method is sufficient to reach thousands of Plaintiff
Class members. fu particular, the long-form notice will be posted on three websites, including DRA' s,
Broach and Stulberg LLP's and the City Department of Transportation's. The long-form notice will
additionally be transmitted on multiple email list-serves that reach people with disabilities who live,
work and/or visit the City. These list-serves will include the list-serves for all organizational
Plaintiffs, as well as all objecting organizations. Finally, the short-form notice will be published in
two newspapers (one English-language and one Spanish-language) in order to reach potentially
interested individuals who might not be futernet users. Finally, the long-form notice will be posted
online beginning within 20 days of entry of the Court's preliminary approval Order and continuing
for six weeks, while the short-form notice will begin within 30 days of that entry date.
5

The process and deadlines involving submission of objections are outlined in the proposed notice
(Agreement at Exhibit B-1, pages 5-6) and in the proposed Preliminary Order (Agreement at Exhibit C).
In main, Plaintiff Class members may object to, or otherwise comment on, the Agreement by submitting
their objections to Plaintiff Class Counsel. Objections may be submitted in writing, via regular or
electronic email, by leaving a message on a toll free number established by Plaintiff Class Counsel, or via
TTY and/or Video Relay Service no later than a date set by the Court. Plaintiff Class Counsel will
provide all objections to Defendant's Counsel and will file them with the Court before the Fairness
Hearing, as directed by the Court. Id.
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In sum, the proposed notice complies with all applicable rules, provides a clear overview of
the Agreement's main tenns, and contemplates distribution methods that are designed to reach and
encourage the maximum number of Plaintiff Class members to participate and provide comments on
those terms. As such, the proposed notice merits the Court's approval and should be approved for
dissemination as soon as the Agreement has received preliminary approval.
THE COURT SHOULD ORDER NEXT STEPS TO FINALIZE AGREEMENT
Following are proposed time frames for: issuance of notice; objections and written responses
thereto, if any; the Fairness Hearing to determine final approval; and other related orders and
deadlines. These proposed time frames track the provisions of the proposed Preliminary Approval
Order (Agreement at Exhibit C, paragraphs 5-10):
•

[TBD by the Court]: Preliminary Approval Order granted prior to the March 23
deadline for service of notice under the Class Action Fairness Act ("CAFA"). 6

•

March 23: Deadline for CAF A service on the Attorney General of the United
States and on all state Attorney's General ("CAFA Notice"). 7

•

Long-form notice (non-newspaper) mailed and/or emailed to specified disability
1ights organizations within 14 days of entry of Preliminary Order. Posting of longform notice begins within 20 days after entry of that Order and continues for 6 weeks.
Short-form notice (newspaper) begins within 30 days after entry of that Order and is
published twice in each of two newspapers.

•

Plaintiff Class members wishing to object to the Agreement must serve objections on
Plaintiff Class Counsel no later than 45 days after publication of short-form notice
(newspaper) has begun and no later than 14 days before the Fairness Hearing.

•

All objections provided by Plaintiff Class Counsel to Defendant's Counsel's Office
within two business days of receipt, and filed by Plaintiff Class Counsel with the
Court no less than ten days before the Fairness Hearing.

•

Plaintiff Class Counsel files motion for final approval of Agreement and response to
any objections no later than five days before the Fairness Hearing.

•

Counsel for all parties file statements of compliance with notice requirements no later
than five days before the Fairness Hearing.

•

[TBD by the Court]: The Fairness Hearing is held.

CAF A requires notice with certain infonnation served on appropriate federal and state officials within
10 days after a proposed settlement of a class action is filed with the Court. 28 U.S.C. § l 7 l 5(b ).

6

7

Id.
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•

[TBD by the Court]: Final Order and Judgment is entered following the Fairness
Hearing. 8 (A proposed Order and Judgment is annexed to the Agreement as Exhibit
A).

•

[TBD]: Counsel for the Plaintiff Class, Plaintiffs and Objectors file motions for
attorneys' fees, expenses and costs if the parties have not been able to successfully
resolve that matter.

CONCLUSION
Given the substantive and comprehensive nature of the relief it secures for hundreds of
thousands of people with disabilities who live, work and/or visit the City, the Agreement is fair,
reasonable and adequate, and merits the Court's preliminary approval. Accordingly, counsel for the
Plaintiff Class, and Plaintiff Class Representative in the EPV A action, counsel for Plaintiffs in the
CIDNY action, and counsel for Objectors in the EPVA action, with the consent of counsel for
Defendants in both actions, respectfully request that this Court: ( 1) grant preliminary approval of and
"so order" the Agreement; (2) approve the form of notice to be provided and the method for provision
of such notice; and (3) adopt an order setting calendar deadlines for notices, objections and a Fairness
Hearing.
On behalf of all counsel, we thank Your Honor, Magistrate Judge Fox and the staffs of
chambers for the kind patience, understanding and guidance that has been extended to us
throughout the negotiations of the Agreement.
We look forward to the opportunity to appear before the Court on March 19, 2019 at
10:30 a.m. to address any questions or concerns that the Court may have about any of the
documents, procedures or requests referenced above and/or enclosed herewith. The Court's
considerations are appreciated.
Respectfully submitted,
BROACH & STULBERG, LLP
By: _ _/s-/_ _ _ _ _ _ __
Robert B. Stulberg
RBS/ps
Enclosure
cc: All counsel (by ECF)

8

Final Approval may not be issued earlier than 90 days after the service of CAF A Notice on the
appropriate federal and state officials. 28 U.S.C. § 1715(d).

