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I. INTRODUCTION 

1.  This action is brought by a taxpaycr, Plaintiff Margaret Farrcll ("Plaintiff'), 

against D cfcndant Walter Allen 111, Dircctor of the California Youth Authority 

("Defendant7' or the "Dircctor"), undcr California Code of Civil Proccdurc scction 526a 

for injunctive and declaratory rclicf to prohibit thc illegal cxpcnditurc of taxpaycr funds 

by the California Youth Authority (thc "CYA") on policics, procedurcs and practiccs that 

Plaintiff allcgcs are unlawful undcr statc law. 

2. The parties prcviously agrccd to an cxpcrt rcvicw of ccrtain conditions at the 

CYA. Thc cxpcrts were sclcctcd jointly by thc parties and compensated by thc CYA. O n  

or about January 9,  2004, Dcfcndant rclcascd the following reports to counscl for 

Plaintiff and the general public: General Corrections Rcvicw of the California Youth 

Authority (Barry Krisbcrg), Rcport of Findings of Mental Hcalth and Substancc A busc 

Treatmcnt Scrvices to Youth in California Youth Authority Facilities (Eric Trupin and 

Raymond Pa ttcrson), Rcvicw of Health Carc Serviccs in the California Youth Authority 

(Michael Puisis and M adic LaMarrc), Education Program Review of California Youth 

Authority (Thomas O'Rourke and Robert Gordon), and Evaluation of Sex Offender 

Programs: Thc California Youth Authority (Jcrry Thomas). The Rcport of  Findings of  

Disability Acccss at the California Youth Authority (Peter Robertson) was rcccived by 

Plaintiff's counscl on or about Fcbruary 20,2004. 

3. The partics agrcc that the facts and opinions contained in the Reports arc 

substantially corrcct and arc sufficient to support the remcdics set forth hcrcin. The 

partics also agrcc that the rcmcd ies arc sufficiently specific to provide Defendant, his 

successors, his agents and cmployccs with notice of thc actions thcy must take to comply 

with this Conscnt Dccrcc. 

4. The parties dcsire to compromise and scttle all disputes between them relating 

to the facts and claims alleged in thc Complaint hcrein and discharge each other from any 

and all liability with reference to such claims, except a s  specifically set forth in this 
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Consent Dccrec ("Dccrcc"). Defcndant agrccs to takc corrcctivc action pursuant to thc 

rcmcdial plans idcntificd in Section 111 ofthis  Dccrcc to comply with state law. 

5. These scttlcmcnt negotiations havc bccn undcrtakcn at arm's lcngth and in 

good faith between Plaintiff's counsel and Dcfcndan t and othcr high-ranking state 

officials and thcir counsel. Thc partics freely, voluntarily, and knowingly with thc advice 

of counsel agrec to the terms set forth in this Dccrcc. 

6. If Defendant determines that compliance with the remedial plans required 

under this Decree requires additional funding, he shall seek such funding in the most 

expeditious manner possible. Any failure to comply with the remedial plans will not be 

excused by a lack of available funding. 

11. INTERIM MEASURES 

7 .  Thc partics agrcc that Dcfcndant shall take the following actions: 

a. By Novembcr 1 ,  2004, Dcfcndant shall propose to counsel for Plaintiff 

intcrim measures to classify wards bascd on  thcir sccurity risks and trcatm cnt nccds. 

Defendant shall consult with Dr. Barry Krisbcrg whcn dcvcloping this proposal. The 

parties and D r. Krisb crg shall mcc t and confer abou t the propo sal by D cccmb cr 15, 2 004. 

Any disputcs that remain after the negotiations shall bc addrcsscd through binding 

arbitration at thc carlicst available date. Dcfendant shall implcmcnt thc intcrim 

classification schcmc using a system of phased implcmcntation as soon thcrcaftcr as 

possible, but no latcr than 90 days aftcr thc schemc has bccn finalized. 

b. By Novcmbcr I ,  2004, Defendant shall dcvclop and by Dcccmbcr 15, 

2004, Defendant shall implcmcnt a plan to rcduce violcncc and the need for the use of 

force within the CYA. This plan shall includc, but is not necessarily limited to, the 

following componcnts: 

(1) new policics and proccdurcs to climinatc the unncccssary use 

of room extractions and chcmical agcnts; 

(2) training of  appropriate staff on the new policics and 

proccdurcs. Each session of the training shall include a 
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corrcctional administrator with cxpcricncc in rcducing 

violcncc at corrcctional facilities; 

(3) training of appropriate correctional and clinical staff on thc 

usc of n on-vio lcnt offcndcr m anagcm cnt tcchn iqucs; 

(4) the usc ofde-escalation tcchniqucs to dcfusc planned uscs of 

force by staff involving potentially violent confrontations 

with wards. 

c. By Novcmber 1, 2004, Defcndant shall dcvclop policics and proccdurcs 

to immcdiatcly provide for the treabncnt and managcmcnt of wards on suicide watch and 

those with acute psychiatric nceds. Thcsc policies and proccdurcs shall be adopted to 

provide interim treatment and managcmcnt of thcsc wards pcnding the dcvclopmcnt and 

implementation of the rcmcdial plans in this arca. The policics and procedurcs shall bc 

in the form of critcria that institutions must meet for thcsc wards, including numbcr of 

hours of clinical intcrvcntion per wcck and maximum numbcr of in-room hours per day. 

Thc policic s and proce durcs shall b c implementcd by D ccemb cr 15, 2 004. 

d.  By Novcmber 1, 2004, Dcfcndant shall advertise, screen applicants, and 

intervicw qualified applicants for the position of Mcdical Dircctor. The Mcdical 

Director shall bc board-certified in cithcr psychiatry, pcdiatrics, internal mcdicinc or 

family medicine. If a highly qualified and capable individual is identified, thc Dircctor 

of thc CY A shall recoinmcnd appointment of thc applicant. 

c. By Novcmber 1, 2004, Dcfcndant shall cvaluatc spccial managcmcnt 

11
11 programs developed in othcr statcs and devclop a plan to reduce thc length of  stay for 

wards in the spccial managcmcnt programs. The plan shall be consistcnt with national 

11 standards and practicc, and shall include a revicw of wards who rcmain in scgregation 

I1 for long periods of time bccausc his or her case has been refcrrcd to a district attorncy for 

I prosecution. 

f. By November 1, 2004, Dcfcndant shall dcvclop formal criteria for II11 accepting wards into thc CYA pursuant to Welfare and Institutions Code 5 7 3 6 .  
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Dcfcndant shall not accept morc wards than can bc niatcrially benefitted by thc CYA's 

rcformatory and cducational disciplinc, nor shall the CYA acccpt wards for whom tlic 

CYA does not have adequatc facilitics. Dcfcndant shall comply with California Codc of 

Regulations, titlc 15 $ 4  4171, 4184, and 4184.5. 

g. Dcfcndant shall retain Logan Hoppcr, an cxpcrt in thc field of 

programmatic acccss for wards with disabilitics. A complcted rcport regarding 

programmatic access, in accordancc with thc Charge drafted by the partics, will bc 

providcd to the partics by January 1, 2005. Mr. Hopper will supplcmcnt thc disability 

rcport prcparcd by Petcr Robertson, as mcntioncd in Paragraph 2, with an evaluation 

regarding programmatic acccss. 

111. REMEDIAL PLANS 

8. Dcfcndant shall dcvclop and implem cnt detailed rcmcdial plans to providc all 

wards in thc CYA with adcquatc and c ffectivc care, treatment and rchabilitativc scrvices. 

Each plan shall be developed to addrcss thc dcficicncics idcntified in thc rclcvant cxpcrt 

report. Each plan shall bc devclopcd in verbal consultation with an cxpcrt in the relevant 

subjcct arca, who is sclccted pursuant to Paragraphs 33 and 34, bclow. Draft language, 

howcvcr, shall only be providcd pursuant to Paragraph 16. 

9. Each plan shall contain a schedulc for implementation and a list of documcnts 

that will periodically bc produccd to the Spccial Mastcr, thc rclcvant cxpcrt, and 

Plaintiff's counscl. Each rcmedial plan shall contain a Standards and Critcria section for 

evaluating implcmcntation of and compliance with that rcmcdial plan. Thc Standards 

and Critcria scction shall indicatc which aspccts of that remedial plan may bc objcctivcly 

determined by a non-cxpcrt, along with criteria for making those objcctivc 

dcterminations. 

10. Thc rcmcdial plan for gcncral corrections shall addrcss the dcficiencics 

idcntified by thc gcncral corrections report in thc following arcas and shall bc guidcd by 

thc recommendations in the rcport: 
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Classification Systcm 

Physical S afcty of Wards (including ch cmical and physical restraints 

and use of force) 

Rcstrictivc Programs 

Gricvancc Systcm 

Rcligious Scrviccs 

Gang-Rclatcd Violcncc Issucs 

Verbal Abuse 

Rcpairing or C losing U nsafc o r  Unusable Housing Units 

Access to Courts 

Acccptancc of Wards. Defendant shall dcvclop a system to 

regularly dc tcrminc th c numbcr of wards that can be m atcrially 

bcncfittcd by each of its programs and, based on that information, 

shall ensure that wards who will not have access within a reasonable 

period of time to the trcatmcnt programs that they require are not 

accepted by the CYA pursuant to Welfare and Institutions Code 5 

736. 

11. Thc remcdial plan for mcntal health shall addrcss the dcficicncics idcntificd 

by thc mcntal hcalth rcport in thc following areas and shall be guidcd by the 

rccommcndations in the report: 

a. Provision of Mental Hcalth Carc 

b. Adequacy of Policies and Proccdurcs 

c. Quality Assurance and Pccr Review Procedures 

d.  Staffing 

e. Sufficiency of Ancillary Staff 

f. Training, Supcrvision and Discipline of Clinicians 

g. Adequacy of Mcntal Health Rccords 

h. Crisis Management and Suicide Watch Policies and Procedurcs 
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Usc of Mechanical Restraints on Mcntally I11 Wards 

Adequacy of Mcntal Hcalth Carc Facilities 

Adcquacy of Mental Hcalth Programs (including numbcr of 

programming b cds) 

Psychotropic Mcdications 

Programs and Services Provided to Wards in Restricted Housing 

Units 

Initial Scrccnings 

Substance Abusc Trcatmcnt 

12. The remedial plan for medical carc shall address the dcficicncics idcntificd by 

the mcdical carc report in the following areas and shall bc guided by thc 

rccomm cndatio ns in the rcport: 

Staffing (including numbcr, quality, and ovcrsight of staff) 

Standardization of Policies and Proccdurcs Regarding Mcchanisms 

of Health Carc Delivery at the Facilities 

Provision of Dcntal Care and Training and Supervision of Dcntal 

Staff 

Training of Mcdical Staff 

Dcvclopment of  a Juvenile-Spccific Hcalth Carc Policy and 

Procedurc Manual That Standardizes Carc Statewidc 

Organization and Complctcncss of Mcdical Records 

Initial Screcning Procedures 

Adcquacy of Access to M edical Carc and Sick Call 

Adequacy and Standardization of Pharmacy Policics Regarding 

Medication Administration 

Response to Emcrgcncies 

Quality Assurance and Pecr Rcview Proccdurcs 

Statew idc Clinical, Administrative and Nursing Lcadcrsh ip 
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m. OvcrsightiCoordination of Carc, Including Standardized Job 

Descriptions and Statcwidc Budget and Accounting 

n. Policics to Ensurc That Wards Arc Provided with Mcdical Carc 

Commcnsuratc with C ommunity Standards (including p criodic 

hcalth asscssmcnts, use of mcdical subspccialty profcssionals, 

preventivc hcalth programs, and a chronic illness program) 

13. Thc rcmedial plan for cducation shall addrcss thc dcficicncics identificd by 

the cducation rcport in thc following arcas and shall bc guided by thc rccommcndations 

in thc rcport: 

a. Staffing (including a sufficient numbcr of appropriately credcntialed 

tcachers/spccialists and substitutes in both gcncral education and 

spccial education) 

Studcnt Access to Acadcmic and Vocational Education and Lifc 

Survival Skills (W & I C ode 5 1 120(a)) 

Attendance and Class Cancellations (regular and restricted 

programs) 

Curriculum Guides and Adequate Supplics (books, libraries, 

tech no1 ogy) 

Special Education (testing and assessmcnt for wards with cognitive 

and lcarning disabilities, devclopmcnt and implementation of IEPs, 

hiring qualificd and appropriately traincd staff). 

Record-kccping 

Exit Exam 

14. The rcmedial plan for scx offcnder trcatmcnt shall addrcss the dcficicncics 

ident.ificd by the sex offcnder trcatmcnt report in thc following arcas and shall be guided 

by the rccommcndations in the rcport: 

a. Adequacy of CYA Sex Offender Programs (including number of  

trcatment beds) 
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b. Staff Training 

c. Staffing 

d. Appropriatcncss of Policics & Proccdurcs 

c. Adcquacy of Funding for Treatment Programs 

f. Sex Offcndcr Classification 

15. Thc rcmedial plan for wards with disabilities shall addrcss thc dcficicncics 

idcntificd by the disability rcport in the following arcas (with the undcrstanding that to 

thc cxtcnt that thc Disability Policy Rcport to bc complctcd in accordance with Paragraph 

7(g) of this Dccrcc indicates that further remedial measures arc necessary, this provision 

shall be modified in accordancc with the Report's findings and rccommcndations): 

a. Accommodations for Wards with Disabilities 

b. Tcsting for Cognitive and Lcarning Disabilities 

c. Acccss for Wards with Disabilitics to Programs, Scrviccs, and 

Activitics 

~ d. Effcctive Communication for Wards with Disabilitics 

c. Removal of Architectural Barricrs at CYA Facilities, Camps and 

Institutions Dcsignatcd to House Wards with Disabilitics Who May 

Be Impacted by Thcsc Barricrs 

f. Disability Rclated Grievanccs 

g. Access Coordinators 

h. Policics and Proccdurcs on Acccss to Services, Programs, and 

Activitics for Wards with Disabilities 

I. Protcction for Wards with Disabilities from Harassment and Abuse 

Rclatcd to or Resulting from Their Disability or Perceived Disability 

j. Adequacy of Education for Wards with Disabilities 

k .  Adcquacy of Efforts to Intcgratc Wards with Disabilitics 

1. Disability Awarcness Training 

Consent Dccrcc 
9 



16. Dcfcndant shall providc a draft copy of the rcmcdial plans to cach rclcvant 

expert. Aftcr rccciving commcnts from the cxpcrts, Dcfcndant may rcvisc the rcmcdial 

plans. By November 30,2004, Dcfcndant will providc Plaintiff's c o u ~ ~ s c l  with copics of 

the cxpcrts' comments and copics of thc rcviscd plans or of thc original plans, if no 

revisions arc madc. The partics shall meet and confcr to attcmpt to rcsolvc any 

diffcrcnccs. Eithcr party may rcqucst thc involvcmcnt of any rclcvant cxpcrt or the 

Spccial Master in thc mcct and confcr proccss. Any disagrecmcnt rcgarding the 

adcquacy o f the  rcmcdial plans shall bc rcsolvcd pursuant to Paragraph 48, below. 

a. This Conscn t Dccrcc docs not proh ibit thc Director from temporarily 

suspcnding compliance with all or any part of this Conscnt Dccrce during a state of riot 

or other genuine cmcrgcncy. The dctermination by the Director that a statc of emcrgcncy 

exists shall bc set forth in writing as soon as reasonably possible, shall detail briefly with 

reasonable spccificity thc reasons for the dctermination, shall be promptly providcd to the 

Special Mastcr and Plaintiff's counscl, and shall be subject to thc mcdiation and 

cnfo rccmc nt process p rovid cd for hcrcin . 

17. By January 31,2005, Dcfcndant shall file all thc rcmcdial plans with thc 

Court, cxccpt that any rcmcdial plans contcstcd in the dispute resolution procedure 

(Section VI bclow) shall be filcd with the Court within ten (10) days of thc completion of 

that proccss. The Court shall order Dcfendant to implement the plans. 

IV. MODIFICATION OF REMEDIAL PLANS 

18. Dcfcndant may modify any of thc provisions of any of thc rcmcdial plans at 

any timc, where the c hangc furth crs thc c ffcctivcness of the rcmcdial plan at issue. 

Before such modifications takc effect, Dcfcndant must file with the Court and providc 

sixty (60) days' notice to Plaintiff's counsel and thc Spccial Mastcr of the proposcd 

modification(s). Within the sixty-day period, Plaintiff may objcct to thc proposcd 

modification. Any disagreemcnt rcgarding Dcfcndant's proposcd modification shall be 

rcsolv ed pursuant to Pa ragrap h 48. 
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19. Plaintiff's counscl may at any timc rcqucstmodification of any of thc 

rcmcdial plans on thc ground that the plan(s) docs not comply with thc terms o f  this 

Conscnt Dccrce or with statc law or is not an cffcctive rcmcdy for a violation of statc 

law. Any disagrccmcnt rcgarding Plaintiff's proposed modification shall be rcsolvcd 

pursuant to Paragraph 48. 

V. MONITORING COMPLIANCE 

A. Standards for Monitoring Compliancc 

(1) Obicctivc Standards 

20. In cvaluating and reporting on implcmcntation and compliancc with thc 

rcmcdial plans, thc Spccial Mastcr and thc experts shall usc thc Standards and Critcria 

scction for each rcmcdial area that has been approvcd by  thc Court. 

(2) Pattcrn/Practicc Raising Serious Sssucs 

2 1 .  In  cvaluating and reporting on implcmcntation and compliancc with thc 

rcmcdial plans, the Spccial Mastcr and the experts shall dctcrminc whether thcrc cxists at 

the institution or throughout thc systcln a pattern o r  practice that is likcly to rcsult in 

scrious violations o f  wards' rights and wh cthcr tho sc prob lcms are b cing adcquatcly 

addressed. 

(3) Substantial Compliancc 

22. A facility is in substantial compliancc in a subject arca if any violations of the 

rclcvant rcmcdial plan(s) are minor or occasional, and arc neithcr systemic nor scrious. 

How ever, if a scrious violation of th e rclcvan t rcmcdial p Ian occurs, the facility is in 

substantial compliancc if thc facility promptly identifies thc violation, and it dcvclops 

and implements a timcly and appropriate rcmcdy that results in compliancc. 

23. When a facility is found to be in substantial compliance on an issue for one 

full year, and is found to remain in substantial compliance aftcr review by the relevant 

expcrt(s) onc ycar later, cxpcrt tours regarding that issue at that facility shall cnd. Sf a 

violation of thc rclcvant rcmedial plan(s) occurs within the two-ycar substantial 

zompliance period that is scrious o r  systemic but, in the opinion o f  the relevant expcrt, 
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may bc fully rcsolvcd and rcpaircd within 30 days, thc period for mcasurcmcnt of 

substantial compliancc shall continue to run, unless thc matter is not fully rcsolvcd and 

rcpaircd with in thirty (3 0) days. 

24. Any disagrccmcnts bctwecn the partics rcgarding substantial compliancc shall 

be rcso lvcd pursuant to Paragraph 4 8. 

B. R c ~ o r t i n gProccdurcs 

25. Dcfendant shall provide Plaintiff's counscl and the Spccial Mastcr with 

quartcrly rcports regarding progrcss made, compliancc with dcadlincs, and actions taken 

in implementing this Decree. The parties, the Spccial Mastcr, and the cxpcrts shall meet 

and confer about the format o f  the information to bc contained in this rcport. 

26. The Spccial M astcr will review D cfendan t's quartcrly reports and p crform 

spot-checks at thc facilitics, institutions, and camps and havc access to any other 

information ncccssary to confirm the accuracy and comprchcnsivcncss of the reports. 

C. Monitorina 

(1) Spccial Mastcr 

27. Thc Court shall appoint Donna Brorby as Spccial Mastcr. She shall bc 

compcnsated by thc CYA. In thc evcnt the Spccial Master bccomcs unablc to fulfill her 

duties and is rclicvcd by the Court, or bccomes permanently unavailable duc to dcath or 

other unforcsccn circumstanccs, the parties shall attcmpt to agrcc on a rcplaccmcnt 

within 30 days. In thc evcnt the partics cannot agrcc, they shall each nominate two 

persons for this position. The final choicc of a rcplaccmcnt Spccial Mastcr will be 

decided by the Court. 

28. The Special Master shall havc the following dutics and powers: 

a. At her discretion, work with Defendant to dcvelop thc rcmcdial 

plans rcquired undcr Paragraphs 10 through 15 of the Decrcc; 

b. Collect information and analyses from the experts; 

c. Identify inconsistencies in the cxpcrt rcports; 
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d. Rcccivc periodic compliancc rcports from Dcfcndant that sct forth 

progress toward implcmcntation of thc rcmcdial plans and comp liancc with those plans. 

Thc format and contcnt of thcsc compliancc rcports is within thc discrction of Dcfcndant, 

cxccpt that the Spccial Mastcr may rcquirc Dcfcndant to includc additional information 

or change the format at her discrction; 

c. Issuc quartcrly reports containing the cxpcrts' findings and 

rccommcndations regarding compliance with the remedial plans and thc Special Mastcr's 

asscssmcnt of D cfcndant's progress towards imp lcmcntation and comp liancc with this 

Con scnt Dc crcc; 

f. Establish a gcncral schcdulc and procedure for resolving disputes 

bctwccn thc partics rcgarding implementation and monitoring of thc rcmcdial plans, 

cxccpt that thc partics rctain their rights to invokc the disputc resolution proccdurc set 

forth in Paragraphs 48 and 49; 

g. Providc appropriatc notices to wards and cmployccs and agcnts of  

Defcndant, as ncccssary; 

h. Have access to all parts of the CYA's facilities upon reasonable 

notice; 

1. Have acccss to all documents and information ncccssary to carry out 

her du tics under the Dccrcc; 

j. Intcrvicw, on a confidential basis or othcnvisc, wards or CYA 

employees or agcnts, providcd thcy consent. Dcfcndant shall providc a placc for 

conducting such interviews that is acccptablc to the Special Master; 

k .  At hcr discrction, attend CYA meetings or confcrenccs, unless 

Dcfcndant determines that the mccting involves staff performance reviews, in which case 

he shall inform the Special Master in writing of that determination; 

1. Retain o r  employ assistants and support staff to advisc or assist in 

the performance of the Special Mastcr's duties, aftcr consultation with thc parties and 
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cxpcrts. The Spccial Mastcr's staff shall bc rcsponsiblc for monitoring the objcctivc 

aspccts o f  thc rcmcdial plans in coordination with thc rclcvan t cxpcrts; 

m. Hold and conduct confcrcnccs or h carings w it11 rcspcc t to 

Dcfcndant's implcmcntation and compliance with thc rcmcdial plans, including requiring 

' the attcndancc of witncsscs; 

n. Advisc thc Court conccming any modification to thc rcmcdial plans 

that appcars ncccssary to cffec tuatc the D ccrec; 

o. With the consent of thc Spccial Mastcr and approval of thc Court, 

perform such other dutics that arc mutually agrecd o n  by thc parties. 

p. Thc Spccial Mastcr shall not bc cmpowcrcd to dircct Dcfcndant or 

any CYA cmploycc or agent to takc or refrain from taking any specific action to achieve 

compliancc. The sole powcr to dircct compliancc remains with the Court. Neither the 

Special Mastcr nor anyone in her cmploy shall intervene dircctly in the administrative 

managcmcnt o f  the CYA or its facilities. 

q. The Special Mastcr shall mcct regularly with both partics togcthcr 

not lcss than once pcr quartcr to discuss compliancc with this Dccrcc and the rcmcdial 

plans. 

29. The Spccial Mastcr shall rcccivc reasonable compcnsation at a rate to bc sct 

by the Court. All rcasonable cxpcnscs incurred by thc Special Mastcr in performing her 

dutics shall be reimbursed as costs of the mastcrship. The Spccial Mastcr's fces and 

cxpcnses sh all be borne b y  thc Dcfcndant as part of the costs of this action. 

30. The Spccial Master shall periodically submit to the Clerk of the Court, with a 

copy to Defendant's designated rcprcscntative, an itemized statcmcnt of thc Spccial 

Mastcr's fees and cxpcnscs, which shall b c  payablc o n  rcccipt. 

3 1. If  the Spccial Mastcr and Defendant have a disputc ovcr compensation or 

other costs and arc unable to resolve the disputc, the matter shall be prcscnted to thc 

Court for resolution. 
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(2) Exp crts 

32. Aftcr consultation with Plaintiff's counsel, Defcndant shall rctain a consultant 

with cxpcrtisc in operating juvcnilc correctional systcms to providc advice concerning 

the managcmcnt and opcration of thc CYA. Dcfcndant shall also hire a projcct managcr 

to managc the rcmcdial plans resulting from this Dccree. Thc projcct managcr shall bc at 

the CEA I lcvel, or cquivalcnt Excmpt lcvel, with support a s  ncccssary to successfully 

managc the dcvclopmcnt and implcmcntation of thc rcmcdial plans. 

33. Dcfcndant shall rctain cxpcrts on cach of the areas that arc thc subjcct of an 

cxisting cxpcrt rcport to assist thc CYA in dcvcloping and implementing thc rcmcdial 

plans requircd by  this Dccrcc and assist the Spccial Mastcr and thc Court with 

monitoring complianc c with thc rcmcdial plans requircd by  this Dccrec. The expcrts 

shall be choscn jointly by the parties, with primary considcration given to the authors of 

thc cxpcrt rcports, discussed in Paragraphs 2 and 3 abovc. 

34. In th c evcnt that the partic s cannot agree on an cxp crt(s) cach party shall 

norninatc two candidatcs and thc Special Mastcr shall choose one for cach subject arca. 

Thc same proccdure shall be used if an  expcrt becomes unavailablc for any reason. 

35. The experts shall be entitled to reasonablc con~pensation and the costs of each 

expcrt shall be  born c by Defcndant. 

36. The Special Master shall providc copies of any writtcn rcports providcd to her 

by thc cxpcrts to both parties within ten (1 0) days of rcccipt. Thc  cxpcrts' reports shall 

contain their findings and conclusions and shall set forth thc information upon which 

thcy arc based. Thcsc reports shall be admissible in evidence in any procceding or 

negotiation related to this case. At thc request of the Spccial Mastcr or Court or either 

party, thc cxpcrts shall attend any rncctings with the parties or Court hearings. 

37. Thc Spccial Mastcr may dircct any cxpcrt to tour any CYA facility or 

facilitics to cvaluatc implcmcntation and compliancc with the rcmcdial plan. Thc cxpcrts 

may also choose to tour any CYA facility or facilitics on  request of cither party to 
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cvaluatc implcmcntation and compliance, but all tours by cxpcrts shall bc coordinatcd by 

the Sp ccial M astcr. 

38. Tours by thc cxpcrts shall includc rcasonable acccss to all housing units and 

facilities. Dcfcndant shall makc reasonable efforts to make availablc for interview 

dcpartmcntal, custodial, clinical and program staff that have dircct or indircct 

rcsponsibility for providing scrviccs to wards, providcd thcy conscnt. D cfcndant shall 

dircct institution staff to reasonably coopcratc with the cxpcrts in obtaining thc ncccssary 

information. The cxpcrts shall be ablc to havc brief discussions with wards during thc 

tours, providcd the wards conscnt. Ward-specific filcs, such as mcdical filcs or ficld filcs, 

shall be madc available to the cxpcrts immcdiatcly upon rcqucst during tours. With 

respect to non-ward filcs, Dcfcndant will attcmpt to make thc information immediately 

availablc. However, in the cvcnt that Dcfcndant cannot immediately provide the 

information, the information will be madc available no latcr than onc week following the 

rcqucst. If the Special Mastcr or an expert rcqucsts copies during a tour, Defendant will 

provide such copics no  latcr than two wccks following thc rcqucst. 

39. Thc cxpcrts shall be informed in writing by Dcfcndant that although they arc 

11 bcing c ompensatcd b y  the CY A, they are considcrcd indcpcndcnt and will be cxpcctcd to 

work with both partics. The cxpcrts shall be ablc to cornmunicatc frccly and 

11 
confidentially with Defendant and Plaintiff's counscl, providcd howevcr that all formal 

11 
rccommcndations shall bc discloscd in writing to both partics. The expcns shall have 

acccss to all facilities, documcnts, institutions, staff, wards and filcs as thcy bclievc 

11 ncces sary to fulfill thcir obligations u ndcr this D ccrec. 

(3) Plaintiff's Counsel 

11 
40. Plaintiff's counscl shall have rcasonable acccss to thc staff, institutions, 

11 
facilities, wards and documcnts necessary to propcrly evaluatc thc adcquacy of  the 

11 
rcmcdial plans proposed by Dcfcndant and Dcfcndant's compliancc with this Conscnt 

Dccrcc and the rcmedial plans. Rcasonablc acccss shall includc, but is not limited to, 

11 confidential intcrvicws with wards, revicw of ward files, tours of institutions, camps and 
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facilitics, and rclcvant CYA documcnts. Dcfcndant shall produce thc CYA filcs of 

wards pursuant to the ordcr filcd 11 crcwith. Dcfcndant may produ cc requested do cumcn ts 

to Plaintiff's counscl or rcqucst that Plaintiff's counscl inspcct documcnts on sitc at the 

institutions or administrativc officcs and rcqucst copics of sclcctcd documcnts. 

41. Pccr rcvicws and cn~ploycc pcrsonncl matters that arc protected from 

disclosure by state law shall bc providcd only to thc Spccial Mastcr and thc cxpcrts who 

may rcport on thc adequacy of thosc sclf-critical analysis systems in a manner that docs 

not disclose information that individually idcntifics any ward or CYA cmploycc or agent 

who is the subjcct of the rcvicw. Such information will bc hcld in confidence by the 

Spccial Mastcr and Court cxpcrts and not disclosed to Plaintiff o r  any othcr pcrson. This 

provision shall not be construcd to rcquirc the disclosurc of any documcnts protected 

under thc attorncy-client privilcgc or work product doctrine. 

42. Plaintiff's counscl shall b c  cntitlcd to conduct indcpcndcnt tours or to 

accompany the cxpcrts and the Spccial Mastcr on tours, subject to the following 

limitations. Plaintiff's counscl shall bc cntitlcd to  conduct twenty (20) tours of CYA 

institutions pcr year, provided that no institution will be subjcct to a tour by  Plaintiff's 

counscl morc than once pcr calcndar quartcr. Thc limitation of 20 tours includes any 

tours in which Plaintiff's counscl accompanics thc cxpcrts or Spccial Mastcr. Thc 

numbcr of tours Plaintiff's counscl may conduct will bc subjcct to a pro rata rcduction as 

CYA institutions arc closed or obtain substantial compliance, as outlined in Paragraphs 

20 through 24, with a total numbcr oftours not to cxcccd two times the total number of  

institutions in any calcndar year. 

43. Tours shall includc access to programs, classes, classification and disciplinary 

hcarings, housing facilities, rccrcational yards, treatment facilitics and all othcr arcas and 

opcrations of thc institution normally used by wards. Plaintiff's counscl shall b e  ablc to 

havc brief discu ssions with wards during thc tours, providcd the wards con scnt, and shall 

be ablc to provide thcir busincss cards to specific wards. Defendant agrces to meet and 

confcr rcgarding issucs that arise regarding staff cooperation. If Dcfcndant, his agcnts or 

Consent Decree 
17 



cmployccs fails to be available for an interview in a reasonable timc pcriod, Plaintiff's 

coun scl may d eposc that person . 

44. Plaintiff's counsel must provide reasonable noticc to Defcndant of any tours, 

indicating which facility they intend to visit and the duration of thc tour. Dcfcnsc 

coun scl and/or CY A staff counscl may accompany Plaintiffs counscl on  all tours. 

45. Plaintiff's counsel shall not replicate studies done by the cxpcrts. 

46. Plaintiff's counscl may raisc conccrns rcgarding Defendant's compliancc with 

the rclcvant cxpcrts or thc Spccial Mastcr. Unlcss thc cxpcrt or Spccial Mastcr dccms the 

conccrn to be frivolous, redundant, irrelevant or insubstantial, she shall cvaluatc and 

substantively respond to the conccrn. Any dispute arising over a concern raiscd by 

Plaintiff's counsel shall be resolved pursuant to Paragraph 48. 

47. The CYA's ombudspcrson (or other pcrson dcsignated by the Director) shall 

respond to complaints raiscd by counscl for Plaintiff rcgarding scrious risks to physical 

or mcn tal wcll-bcing to individual wards, or other serious problems which wou Id lead to 

injury to thc ward if the mattcr were delayed, providcd thc ward conscnts. After 

investigating the mattcr, CYA shall respond to Plaintiff's counscl with a copy to the 

Special Master within 30 days. If Plaintiff's counsel indicates a ward may suffer scrious 

injury, the complaint shall be investigated immediately and, if found to be valid, 

Dcfcndant or his dcsignce will dircct immcdiatc and appropriatc action to protcct the 

ward from harm. 

VI. DISPUTE RESOLUTION 

48. The parties shall attempt to rcsolve any disputes that arisc under thc tcrms of 

this Consent Dccrcc informally. Eithcr party may rcqucst the presence o f  any cxpcrt 

and/or the Spccial Mastcr in the informal discussion. If the partics arc unablc to rcsolve 

the dispute informally, it shall be rcfcrred to binding arbitration, except that eithcr party 

may instead request that the Court decide thc mattcr by giving noticc to the other party 

within ten (10) days of  the conclusion of the meet and confer process. It is the intent of 

the parties that disputes sha 11 normally be determined by binding arbitration. 
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49. Th c partics shall agrcc on thc arbitrator. If the arbitrator bccomcs unablc to 

fulfill his o r  her dutics and is rclicvcd by  the Court, bccomcs pcrmancntly unavailable 

duc to death or othcr unforcscen circumstances, or one o f  the partics othcrwisc sccks a 

diffcrcnt arbitrator, the parties shall attempt to agrcc on  a rcplaceincnt within 3 0  days. In 

thc cvcn t the partics cannot agrcc on thc arbitrator or a rcplaccincn t, cach party shall 

nominate two candidates for the position. The final choice of thc arbitrator will bc 

dccidcd by thc Court. 

VII. TERMINATION 

50. Defendant may move for dismissal as to any rcmcdial arca at any facility or 

facilities oncc substantial compliancc has bccn obtained, as outlincd in Paragraphs 20 

through 24. Thc Court shall then ordcr that rcmcdial area(s) andlor facility or facilities 

disnlis scd from the c asc. 

VIII. ENFORCEMENT AND JURISDICTION 

51. This Decrcc shall be submitted to the Court for its approval. The Court shall 

rctain jurisdiction to cnforcc the terms of this Dccrec and for purposcs of resolving any 

dispute rcgarding fccs and costs. The Court shall have the authority to ordcr compliance 

with any of the rcmcdial plans or spccific pcrformancc with the t c m ~ s  of this Dccrcc as 

pcrmittcd by law. Reports from the cxpcrts and the Spccial Mastcr will bc adrnissiblc in 

any judicial procccdin g in this casc. 

52. Neither the fact of this Dccrcc nor any statcmcnts contained herein may bc 

used in any other casc or administrativc procccding, cxccpt that Dcfcndant, the CYA, or 

cmployecs thcrcof rcscrvc thc right to use this Dccrcc and the language herein to assert 

issuc preclusion and rcs judicata in othcr litigation sccking class or systcmic rclicf. 

IX. ATTORNEYS FEES AND COSTS 

53. For purposcs of attorncys fccs, Plaintiff is the prevailing party in this action 

and is cntitled to reasonable attorncys fccs and costs incurrcd in this action pursuant to 

Code of Civil Procedurc 8 102 1.5. With in 60 days of thc date that this D ccrec is 

approved by  thc Court, the parties shall attcmp t to ncgo tiatc the amount o f  thc attorncys 
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fccs and costs. Plaintiff's counscl is rcquircd to itcinizc and dctail all fccs and costs. If 

the negotiations arc u n s u c c c s s ~ l ,  Plaintiff shall bring a motion for attorncy fccs and 

costs within 120 days of the date that this Dccrcc is approved by thc Court. Only 

statutorily allowable fccs and costs shall bc rccovcrcd. 

54. Thc partics anticipatc that further time and work shall bc rcquircd by 

Plaintiff's attorncys in connection with this Dccrcc. Dcfcndan t shall pay Plaintiff's 

rcasonablc fccs and cxpenscs for any work rcaso nably pcrformcd in conn cction with this 

Dccrcc pursuant to Code of Civil Proccdurc 5 1021.5. Plaintiff's counscl shall itemize 

and detail all fccs and costs and submit them to Dcfcndant on a quarterly basis. 

Dcfcndant shall havc 30 days to object to Plaintiff's fcc and cost request. Dcfcndant 

shall pay any undisputcd fees within 60 days of the rcsolution of negotiations. The 

parties shall negotiate regarding any disputed fccs. Any disputcd fees not resolved 

through negotiation shall be rcsolvcd through an annual motion to compcl by Plaintiff's 

coun scl. 

X. CONSTRUCTION OF TERMS 

55. This Decree rcflccts the entire agreement of the partics and supcrscdes any 

prior writtcn or oral agreements bctwccn them. No cxtrinsic evidence whatsocvcr may 

be introduced in any judicial procceding to providc thc mcaning o r  construction of this 

Dccree. Any modification to the terms of this Dccrcc must bc in writing and be signcd 

by a rcpresentativc of the California Youth Authority and attorncys for the Plaintiff to be 

effective or enforccablc. Any modification will bc submitted to the Court for approval. 

56. This Dccree shall be govcrncd by and bc construcd according to 

California law. The parties waive any common law or statutory rule of construction that 

ambiguity should be construed against the drafter of this Dccrcc, and agree that the 

language in all parts of this Decree shall in all cases be construcd as a whole, according 

to its fair mcaning. 
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57. This Decree shall be valid and binding upon, and faithfully kept, 

observed, performed and be enforceable by and against the parties, their successors and 

assigns. 

58. The obligations governed by this Decree are severable. If for any 

reason a part of this Decree is determined to be invalid or unenforceable, such a 

determination shall not affect the remainder 

59. This Decree is executed in compromise of disputed claims. Defendant's 

agreement to its terms shall not be construed or used as evidence of any violation of law 

in any other proceeding. 

60. In furtherance of this intention, each of the parties acknowledges that they are 

familiar with, and expressly waive, the provisions California Civil Code 5 1542, which 

provides as follows: 

A general release does not extend to claims which the creditor does 
not know or sus ect to exist in his favor at the time of executing the 
release which i ?known by him must have materially affected his 
settlement with the debtor. 

61. Each of the parties, on their own behalf, and on behalf of their principals, 

agents, attorneys, successors, assigns, heirs, descendants, executors, representatives, 

partners, and associates fully and mutually release and discharge the other parties and 

their principals, agents, attorneys, successors, assigns, heirs, descendants, executors, 

representatives, partners, and associates from all rights, claims, and actions which each 

party and their successors now may have or at any time in the future may have against the 

other parties and their successors. 

IT IS SO STIPULATED AND AGREED. 

Dated: // -O 4 -0 9 
Plaintiff 

Prison Law Office 
Attorney for Plaintiff 
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Dated: 

Latham & Watkins 
Attorney for Plaintiff 

2 \ i $ hL!r 
Dated: i 

Dated: 10I~0)04-

Dated: 

IT IS SO ORDERED. 

Dated: 

Director, California Youth Authority 
Defendant 

Supervising Deputy ~ k o r n e ~  General 
Attorney for Defendant 

JUDGE RONALD M. SABRAW 
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